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The rule it wall astablished that the

We
i re-

convevance of real e=tate must be made
riling to the luw rei site, which salone
n preseribeo the mode in which title to
sy property or any right ar interest
therein may pass ; and s will made and
sbmitted to probnte in & foreipn State, or
i oneof the States of this confedornoy, is
not sutlicient to pass title to land in anoth-
r~tate where it is situste, unless the will
e wilmitied to probate in the latter juris-
tietion necarding to its lawa, | MceCormick
va, Sullivant, 10 Wheat 202; United States
ve, Croshy, T Craneh 115 ; Kerr va. Moore,
9 Wheat 365; Carmichal v, Elmindorf, 4
it 4845 Corneli VE.
Munroe, 428, g |
by the mﬁ_?‘n ;
of &b My, 1740, “tlas tne recoras and ju-
dicial ‘m-xmﬁng! of the Courts of any
State, shall ba proved or admitted in any
other Court “‘ilslih the United States, &c.,
% % and that said records and judicial
provesdings, authenticated as aforesaid,
shall have such fsith and credit given to
them in every court within the United
States, s they have by law or usage in the
Conrts af the States from whence said re-
cords are or shall be taken.” Under this

w | aot, the record of a judgment in one of

the States is entitled only to such credit,
validity and effect in another State, as it
s in the State where it was regdered.—
But as o will disposing of real estute iz only
ctivetiual for thut purpose when made ac-
cording to the law ol the State where the
o is situnte, and its operation is entire-
i, & probate in another State could
cive it no eredit or vahidity thereasto=such
lund, and consequently, under the provis-
ions of the nct of Congress, it eould give
it none in the State where the land lay.—
\eeordingly, eases are numerous whero
probates of this churactor have beon held
insuflicient to estublish the will in another
State wherse the land was situfte, 4o as ta
faass the title, | Barnes ve, Brachear, 2 B
Munvoe 380 : Varner vs. Bird, 17 Ala, 200,
Considoring how well recognized the rule
s alwavs bean that the title to lands can
only be conveyod according to the law of
i State wheve they are situate, it is not
» e supposed thint it was the intention of
the wet of Congress to give to another
[ | Stale, presumed to be unaequainted with

the laws of the State where the lands are
itunte, the power to establish a eonvey-
ince, andd by the judgment of its Courts
render it effectual to pass the title; for that
would give to a foreign fribunal power to

the will

complete upon the probate of tha will,
nnd theirundertaking the trust in Ala-

estublish o conveyance, and adjudge tha

le to land in snother State, contrary to
‘- positive lnws of that State, It is much
more reasonalile to suppose that the act
was intended to u]-]-]\' to Jl!fl:tl‘i!ll ]11'01'0(*!-
s milocting rights of a personal or trun-
sitory charncter, and this we consider the
proper eonstruction of ity llence, the re-
copd of the prolute from Alabumn, was
not sutlicient o establish the will, and it
was properly excluded as ev idence,

The next question, urises upon the ex-
clusion of tha record of the probute in the
I'robiate Court of Lowndes county.

Thers can be no doubt but that a copy
vill bearing npon its face the regnis-
tos of our laws in order to render it valid
n= to real estute, and shown to have been
duly proved and admitted to record in
another State in which the testator had
his dosivil, may be admitied to probate in
this State, and may be effectual as to lands

ving hore.  Buoh is the plain effect of our
statute upon the subject. Hutch. Code
051, 625; nued the like affect has been given
neh probates under similar statutes in
Stutes, This is held in the cases
citodd from Kentucky and Alabama,
10 Wheston, .
t two olyjections are urged against the
lictency of this probate, #The fiet is,
it the will appears upon the face of the
suthenticated copy from Alshama, to have
been proved in that State by but one of
the subseribing witnesses, thus n|-[.-ourin;.g
on the face of the will to be thres. Tho
record shows, that the execntion *proved
the due execution of the will by the osth
of John Elliott, one of the subecribing
witnesses thereto, and of said codicil by
the outh of Newton 8t, John, one of the
stibseriling witnesses to the same,” and
that it was thereupon admitted to probate,
&, This showed sufficient proof of the
Whon thers sppesrs by the face of

mge

1
a

will,
the will to have been the requisite num-

| ber of subeeribing witnesses, the will may

be proved by one if he prove that it was

uly attested by the others, And if the
revard state that it was duly proved by
one of them und admitted to probate, and
1t o= not afirmatively appear. that wit-
nesa proved only the attestation by him-
eIl apd the execution in  his presence, it
will lie presumed that he testified to every
it necessary to due execution. [Come-
i ve. Browning, 10 B. Munroe, 425,
. the enses there cited.

This oljection, however, is untenable
tor another reason.  The copy of the will
wis ordered o be admitted to ]\mbuta
and recorded” in the Probate Court of
Lowndes county. That act was clearly
within the jurisdiction of the Court, und
it cannot be eollaterally impeached, even
i the Uourt neted erroneonsly in its judg-
ment us to the sufliviency of the original
probute in Alabama,  [Grifith’s adm'r, va.
Vertner 5, How. 736.] It stands like any
other judgment of a Court of competent
inrisdiotion, and can only be declared in-
valid by « direct procesding for that pur-
posse.

The other ohjootion is, that the admis-
ston of the will to probate in this State
wits not made until the year 1854, and af-
ter the date of the deed from theoxecutor
under which the defendant clnimed title
indd after the commeneement of this suit.

The eodicil of the will under which the
power o make the deed is claimed is in
these words: “I1 do herely declare and
direet, and give full power and anthority
to my said excoutors,” ( previously named, )
“or the survivor of fhem, and shall have
full power whenever, and from time to

| time, oo they may think expedient, and

according to their discretion, to bargain,
sell, convey, lease] release, or encumber,
or otherwise dispose of in fee, or otherwise,
Ul and any of wy real estate, wheresoever
the same may be situate, either for the
purposes of paying debts, making divis.
ions or distribation, or when they shall
think it bencficial for Any purpose to do
s, in which cnse, the ;-rln‘w'-L shall bo
st ributed, I-Ll'pt or Ill"l‘]ll‘il, as the proper-
ty 18 roquired to be by my said will, the
triee intent and mmning of this codieil b
ing fzlly to sffirm the dispositions of my
ahil will, und the better to enable my ex-
eentors to carry into eoffect, and the better
to enable them to place the said proper-
ty i1 such situation as may be convenlent
il moris benefieial and pmﬁl:ﬂlln. and hy
siving the power 10 sell and convey lands
1o ennble them more convenisntly to bame
it all partics interested in tho 'b(\qu(-pu
thoreof. By the will, he had previously
wiyen one fourth of his extate real and per-
afml, to his brother, Benjamin Leavens,
to hiis sister Susan, one fourth part, and the
residue, to his daughter, Mrs. Butler.
It eannot be doubted that a & weinl pox-
o weldl the londs was  ponferped upon the

executors by the coadicil, and that they

W l'-'-]x."ill;l‘ of #xere ising it =0 soon as
the will was admitted to probate, It was
derived from  the will and the probate
wi= it evidence of its execntion, and not
the foundation of the power granted to
the executors, and this is espocially true,
forr the power eonferred was foreign and
distinet from the ordinery office of the
exeeutors.  When the will was probated
in Alabams, the power granted had rels
tion back to the death of the testator.—
prant of lottors wans merely the os
ihtient of the charnoter of the exee-
and oy raied ns asanction to their
cise of the special power granted to
them in their character ns executors by

The power in them was thus

onma ;. wnd when the will was admitted to
reonrel in this State it was merely for the
turpose of authentioating the evidenoa
Ly which the specinl power was eatablish.
e, and of rendering the prior right svail-
ablo hore. Bat it was elearly neither the
wouree nor the foundation of the power,
Being thie grant of a power not appertain-
ing to the duties of an executor in the
penoral administration of the cetate, it
cormes within Lh‘i‘ io laid down in the
suthorities in relation {0 the general

em of exeentors in Enpland, E:Hueh popf'o-‘
bete,” sy Willisms, “Ie, however, marely
operative os tho suthenticated evidenece,
and not at ull a» the foundation of the
exeontor's title ; for he derives all his in-
terest from the will itesl!, und the

iy of the deceased vests in him from the
tcoment of the testator’s death.” Henea
the probnte when peoduced is maid to
have rolation to the time of the testator'a
deatd., [Wme. ex’vs 172, 2d Amer, edit. ]
Anil it inlnid down that though an execu-

tor may dispose of the pro necording
to the will Ilelom pmhte.p:;?il’ it ba ne-

cessary 1o support the title so derived, the
probate must b produesd—{ib, 174}~




